Academia to Israel: Tear Down This Wall! 

Well, At Least Some of It 

By Andre Castillo 

In July of 2004, the International Court of Justice (ICJ) — the world's primary authority 
on international legal issues — issued a sweeping declaration. It declared that Israel's 
Separation Barrier in the West Bank, also known as the Apartheid Wall and the Security 
Fence, was illegal. It further declared that Israel was bound to tear it down immediately 
and remove it from Occupied Palestinian Territory. For an institution that is generally 
shy of controversy, it was a remarkable and unique decision. 

About the Study 

Last Winter I undertook an independent study with Professor Dr. Ralph Salmi entitled 
"Perspectives on Israel's Separation Barrier." In it, I examined 24 scholarly articles on 
the subject in addition to the ICJ's opinion itself. Eleven of these were generally critical 
of the ICJ's opinion with most of those preferring a competing interpretation proffered 
Israel's own High Court of Justice, another four defended the Court's opinion, and the 
remaining ones concerned themselves with other issues (economic, social, etc.) 
concerning the Barrier. While I was impressed by the diversity of opinions, as Richard 
Falk put it, "the degree of consensus [was] rather remarkable" when it came to certain 
key issues, particularly the illegality of Israel's settlements and, at the very least, 
substantial portions of Israel's Barrier. 

Facts about the Barrier 

In 2003 Israel began constructing the Barrier within the West Bank for two main reasons: 
to ward off Palestinian attacks into Israel and, we now know, to help annex large 
settlement blocs from the West Bank into Israel proper as it prepared for disengagement. 
Soon after, Hamas, the most powerful rejectionist Palestinian faction, signed a ceasefire 
accord with Israel that remains in effect to this day. Attacks against Israel have since 
decreased. At the same time, however, the United Nations and other non-governmental 
organizations (NGOs) labeled the Barrier a humanitarian disaster for the suffering it was 
causing, and continues to cause, the Palestinians. 

15% of the Barrier is composed of nearly thirty-foot-high concrete slabs in heavily 
populated and Palestinian areas, such as East Jerusalem. The rest is composed of 
electrified fences, ditches, barbed wire, and other barriers. The West Bank is about one 
tenth the size of San Bernardino County, the largest county area-wise in the United 
States, yet the Barrier's expected length of 703 kilometers will be long enough to 
completely enclose San Bernardino County twice over. How can this be? The reason 
this is possible is that the Barrier does not simply separate the West Bank from Israel; it 
separates Palestinians from Palestinians. The Barrier snakes into the West Bank in such a 
way that it separates Palestinians from the neighbors, families, their land and their 
livelihoods. This makes it possible to incorporate much more Israeli settlers (whom the 



ICJ declared were living in the West Bank illegally) and more land into Israel, while also 
providing a sort of buffer zone from Palestinian attacks. 

The International Court and the IsraeU Court 

Interestingly, just as the ICJ was about to issue its opinion on the Barrier, the Israeli High 
Court issued an opinion in favor of Palestinian villagers whose land had been 
expropriated by the Barrier. Parts of the Barrier are designed in a way that completely 
encircles Palestinian towns and villages, such as Qalqilya. Palestinians living on the 
wrong side of the Barrier are forced to pass through checkpoints that, according to the 
UN, are arbitrary and heavily restrictive. One man in Qalqilya tells visitors of how his 
pregnant wife was forced to wait while in labor at the only Barrier exit-point that exists in 
his surrounded city. The checkpoint closes in the afternoon, and the woman could not 
pass to go to the nearest hospital until it reopened in the morning. She died waiting. 

Events like this led the Israeli court to rule that segments of the Barrier violated 
international humanitarian law due to the unnecessary suffering it inflicted on 
Palestinians. Though this was a milestone for the court, it declined to elaborate on the 
other contentious issues surrounding the Barrier, such as the legality of Israeli 
settlements. 

Arguments For and Against the Barrier 

The Id's arguments against the Barrier are three-fold: it violates the Palestinians' right 
of self-determination, it violates international humanitarian law (the laws of war) and it 
violates international human rights law. U.S. State Department attorney Michael Dennis 
argues convincingly in an article within the study that the Court erred in its take on 
human rights law. Human rights law codifies principles such as the right to freedom of 
movement, education, and free speech. In a state of armed conflict, Dennis argues, the 
laws of war and occupation apply to occupied peoples; human rights law is reserved for a 
nation's own citizens. Since Israel is an occupying power ruling over Palestinians in the 
West Bank who are not Israeli citizens, human rights treaties do not apply. 

There is overwhelming consensus, however, that humanitarian law does. Humanitarian 
law concerns itself with reducing the burdens of armed conflict on civilians. Nations 
may not, for example, pillage foreign nations or unnecessarily harm civilians or civilian 
interests. Their actions can only be justified by military necessity. Many authors used 
these grounds to argue that though there may be cases where the Barrier does exceed 
military necessity, each segment must be examined independently and thoroughly before 
it can be declared illegal. Therefore the ICJ, these authors argue, overreached when it 
declared the Barrier as it stands entirely illegal and called for its removal from all of the 
West Bank. 

Some authors favored Israel's Barrier on the grounds of self-defense, arguing that 
Palestinian attacks within Israel amounted to a foreign attack. Other authors opposed this 



sweeping interpretation of self-defense and argued simply that Israel is, nonetheless, still 
bound to the laws of war and belligerent occupation as is any other nation. 

What was most surprising to me, however, was that in spite of the Id's heavy emphasis 
on Israel's obligation to respect the right of Palestinians to self-determination, this issue 
was nearly untouched in the literature. As this argument formed the core of the Id's 
case for declaring the Barrier illegal on its face, the silence on this issue was rather 
curious. 

Concluding Remarks 

The case of the Barrier was a fascinating study and serves a microcosm of Israeli policy 
vis-a-vis the Palestinians. The articles I examined are the authority in their fields and 
representative of some of the finest scholars on the subjects of international law and 
Israel-Palestine. In spite of this, however, there is much work to be done. For most of 
the scholars, a significant element of the issue was simply left out of the equation. Do the 
Palestinians have the right to determine their own future? Do other peoples, like 
Americans, have the right to be free of foreign domination? Or must this right be earned 
by an ambiguous standard of good behavior determined by partial observers, as seems to 
be the current position of Israel and the United States? This is what is lacking in the 
current literature on the Israeli Barrier, if not the entire discourse over the Palestinians — 
an in-depth analysis of the legal and practical contexts and implications of the right to 
self-determination as it applies to the Palestinians. These are questions that must be 
asked. At the very least, they're questions that the Id and the UN are asking, and ones 
that they seem to have an answer to as well. 



